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Abstract

Taking the repayment model as the anchor point, the recognition of debts related to the joint
production and operation of spouses should abandon the theoretical tradition of building a
“common interest system” based on “joint debts between spouses”, and clarify that the spouse of
the debtor should bear joint and several liability for external reasons in accordance with current
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laws and mainstream judicial practices. Based on the severity of joint and several liability, strict
standards must be adopted in the recognition of jointly operated debts, that is, both spouses need
to have a clear internal agreement on the establishment of the debt, and the fact that the debt is
used for production and business activities is two important criteria. In specific business scena-
rios, “joint participation” is often used as an external criterion to judge the internal agreement
between spouses, but there may be slight changes in the standard with the changes in business
scenarios.

Keywords

Debts of Joint Production and Operation, Rules for Repayment, Standards for Identification

Copyright © 2024 by author(s) and Hans Publishers Inc.
This work is licensed under the Creative Commons Attribution International License (CC BY 4.0).
http://creativecommons.org/licenses/by/4.0/

1. 51§

LI [F) 15 55 1) 002 R ] R S 0 SR R A0 1) — AN L G i ), o R R AR PR 28 2
FUIWTFIIAE, RV SREAE X, F R T 1 2K g e R S 25 A HIT e M . (o A RVt
ST BT HLEE S R TR 55 A S R E PR S 1 1) (1R [2018] 2 5) 28 1 R CUSARYE w12 E ()
0 24 S RFILFIG S IR B, BREILFMSIREE “RIILFEAE” . “HLREFZE” M
“CHEFRFXOT LA RBRIR” EEAEHRA, RN RBEE ST, RGN (i) 4§
WK B2 55 1064 2% 1 BRI o

SEYE RS, EMEE TR T R IR GRS T 1 R A BN AR AR G w4
SENCRMEZ GRS RFIPAREZE . Ef REEILF AL E 2 fit, PUATIESL I 5 ] LR 37 425457
BCAB 7, (HEPTE “ILRZE " PRl Ebrdell], H (RkI) 5 1089 405 B AN R F 5 555 B2 JF N &
WA CHEFREET, ERAVE, SEGUUE . AR SO BT E RS, DUE SR A, g
X B SR FERIRR U7 S O AT HE I b, B SE A 15 55 O3 AR 5 L B DL SR A
BIIRFAFEE ZGHANEARUE, IRIE IZARER 7 48 RS 28R Hr
2. BT FEEIEFAMIAE R

RFEILFAELE 2, RIBRFER. AH5EEIEMHLE NSNS QS 8 T A
VEORPR A 35 VR RE o T S 52 45 1] FRIE (RIEHL) 28 1089 2% I A K ok F2 4L [A) 5 45 i RA AR sl H 2L
PR, w)Eseik LRI F BRI R RIS . E RN E R T LR A P2 278 2 AR, AR
THEA OB A, T X REM S RGN RS MBILFEGS, 765 8 W65 MR 5L it
CEFZE” AE RN, PR BN AE 2S5 2 AR 7 BUR] . 5B AT DL W Al gk

21, “HEFFR” THIZERR

L “IEFEA a7 AR B A E RO DO AT RZEAE =28 2 ORI R O S, ] “3EFZ
DOREARIEEREI) BT RAFI%:  “REFIERE ARG KL H RGNS AR BRAF A5, Bk
AU AT DA A4 SR SRBE F o AN TR T 11 5, R TR LR 5
RIE— LRSI AT DA A SR 50 136 2 6 BT O R %5, R T RIERIM S (ER, OB B )2 1
ST RIS SERE P % 3T RIS 3R BN RS, 7

DOI: 10.12677/ds.2024.104236 334

PES

4y


https://doi.org/10.12677/ds.2024.104236
http://creativecommons.org/licenses/by/4.0/

K IZAX

it W TAER S g m] DU G AR5 1 BO A U7 AN 22 AL A R SR W 7 Ak 3B 55, DA AR 2278 2 ot (1 0 i
AINGE L, iU AT PR B 2

HAAORE, 2B SR R FEG S # AT 0 R G B, 2 NER6S . RSN A fi55 =K
[2]. IAERF& (R HL) 25 1064 5 F X FMRIBNS & T4 RREEN 5, UKRIERTT A 5TEM ™
ks REAE e E G, URERS “HFAZM” Nbri, FHRMMRRZIFAGS, TUEY
PRBR T AU A AN, BUAR I LORZEIL R R R BURIE# 5T, A, MOEAIETT A
NS

FEMEER b, FERA A8 BRI IR e DL “IERIRIRE bk, 7 BARGE L B RA 5,
(B A DR A0 2 S A AE TR 1 “IRRA R BN E 2R B, AW RN BA IR
BEH, ZH52EEHEMNKSN, —Jr AN U TR A, AR T T2 B S A
X I B RN BN 24 i, BIVRT DAHESE 3R A a8 R R REA 2, 207 ORI 6 55 S T RFEILF G55 (3] A
MR8, RFEZE SR X", EEN SKEEHZUE A, BT 5655 A s Al
i Z (R AE IR EL AR 1, A5 BC AR — 7 X 0 G f50 R TS B0 B8 e il 1 Al 228, Fh X 3 3 9 7 3 1)
oA 7 4 e 2 AL et B b A M AR B, 2 S5 I SN I R ZEIR R G255 [2] o SRR P AT iR e LAt
RFEILFGSS, INNRMERGUT B a8 A ARPOAE NI RS E, HRZEME WA T RZE
SRR, 2SR T REILAGSS; VAR LU B N Z 1A 2R AN E FE 5 [4] -

22. HhE “EWRHRSE" NBEEEN

1) ETISELSERERLY)

R ERZHESE “IRFZa 7 MU R, (EAREAR R, HATRL “ REILFEGS R
BTSSR BT55 7 VAT . S HARE AT s K oh 22 3] A5 SEHER, (B0 RlvRSeih “ 3k
ARV A BT (5], BCR R IATVERR I R — i it

A S ke rp s R RI 228 2 VR U SORTEN 25T, NN REZ AR E S K AR, 1
USURAF SR A AR S R AR B A . AR2E BT 0 5 T AL E Z AP B Mk, Falamfle
BB NIRIE (A, 2, 9255 DI ILIRAE 2 fift e SONIEM 55 /L B A B L3 e s, ELVRVRSL A2
THUTIFHEZR AN SLSF oM 250, M T 22 HA i “ R 2 6007 R BEEERR BJBOR “ LR 52 am” AUAME,
JIZ R GRA R 28, N RZIL R A 2 2 R ENT 5155, T AE EL LI I -1 B AN AR
07 < BCABRIRIRE, IR RERELAE P 228 Z OB T AR T B 2 B SR AR X

2) FBAANFFERH T “AA 2"

R RZILFE 8 Z BUEMONIEN 261, AMUYIE B AT AVESL B o Bk, [ BT T
oy RARPERAAR . 6, FBNATELES LGS Bl 5K “HA3EE" , A2 NS
JEASEINTR, MR R T S BPRA A, DLARSS RTINS % 5 IR0 ) e 8 R om AL 48 2 5 A Sy BB )
KA ARG SRR BRI, ERFYE BN T2 5 LA kA R ik (A0S 2 B/
i, ERFIFLE 676, SRR 555 2/ 200 AT R IR ? 25 BB D 2L 25 5t
AT REICFAE LB, HA 55 T 5K R LA SHEM PR E R 534, AR S RIMECRAE
SERERIE, B B 5K AE U N N AN AR R ZEIL R 7 P KA I B 44, (BN TN 5
HAT LG R S AR IR RS 2 40 4 5 R SR AS RO R & R 7 65255 N 65255 NI AS AR 25 A
RGO -5 X0 AT A A RN 0 00 H SRR IF AN IR A TeiR ], BEBUNARREXS A 3K & R AR A
LRI TEM T, HAEAET ARG IETE -

PRATHIRAE, (R AL B A “ILEAIRE T REUHE, AURX “HLEAIRE” 1 ORI .

DOI: 10.12677/ds.2024.104236 335 il R


https://doi.org/10.12677/ds.2024.104236

KILAX

3. “BFZEHE TRELEIHGRIAERE

51 55 KR BRI E PR Z TSP, A e fid B e R 807 TUR AR SE . IR 207 1OV
B O e, DLHOVE A, B0 REEIL A A 8 2 B 8 bR AR S 7R 75 BEAT R R o DRI e 51
FALA N AT G 62, F™ D VA RS R e P A e BRI 57t b i ZUR AT g fR
REGZEARTT, ZRWRAFERE T (R A RIEBER T8 B LR ZEGTST 2 G G118 A SR ) 7LD
(1F£[2018] 2 )1 (R L HL) 55 1064 S MSLVEAE . fEbIERE Bk Sk mI A p= 8 2 i, W27 « 3k
FSZan i ” AR “32a” 3 K™ # AR HE6] .

3.1 MFM “HRE” BF

RERTE R EROHEBT A AN G R, £ LOEHSUE AT IR G A T REZMH R,

fegilty “HFEM U EINERFLEZ PN “IFE” TR, MM “RFESM” M “GF
HoRT RIREINT], DAE R SO E R HARERU7 2RO B4 A — ok s A
WA EF S, BlImEEREN. BAR. BE. DEmss, M ai e 2 BHNZE, ML
RISLFALEZ . XFES BN 00 fa] B3 E 2ng 1 NI R g AIUE AR, 28 RE AR
FEIEN TR M™ T EORT, XHAERGUT LS T & 1 T %, vE RN T, EIGEREN I
LB, RIEXUHNXS 75 H I T2 B SRAL

HAAME, B, BB iR LR 52E, MIELELRIF LR IEER, HEH
GEM NS RN “FKEAK” . @R T “FERFEARET . B GUr R RS <
Mg FEAHXRS” RN SRR ST RN, RS HERR A R OSSR AE IR H S IRoC R b, (AR A
LR e N RZEIR A G155 BlUnBCAR —J7 XA e R T Bt sl i 1 fnlk 228, thxos
e 9 S [ W 7 ) 3 S S e At A A R i B N S D RFEIE R 55 (2] BER, ACAE
TR AEAT NS 5B, SAEHAREE B AR ST AR RS T 5UE, AR Eepl
BLH, 2 JER A E W IR IR B A Z R E T, A DA L R 28 2GR AWk, #
BRI [F) AT S BINIE R 8 2 i M SR, AOUET (RIEI) 55 1064 2k MIEA S, tHIgHR
T AR ZEUEAIE R A A

ek, REERU5 R IR 28 I AR A A SRR, AE EARVL S SR F M Ay . ik H 28
SRR S, FEFRIRZEIL A A 28 2 A ) T 3L FAE H e 2 i, BN R ASIERC S A
252 NREBRRMIALERN LT N, “Zadtf” HIERTI AL LE ZFHIAET .
N CRARARRE RS kBT BARMAE BT, 4R )5 ORISR I AT TR

32. #HREEHT “HREEFEE” HERE

PR 28 5 I AR A (R 2 e 2000 8 T RZEIR R A P2 2B AT N, T REROL R A A 2 2 it 2
HNE, EREPEE MR R R E A MAELT R, FHARE AR 57 I 0% DL
HE R R ER o, R FIZE Z UM R A2 30 T 2 2 A5 ) o T 2 DXl

Bk b, DOEW SR, ERWHES O T L2 WA 8 e T B A LA A
W LS AR RIS, KOG 0 CREMTRELERE” NHE RN RIS
2G0T RS, MRS S LA U7 — BB MR R . R BT IR B A
TUE T i RS A2 B — 7 BRI R, (BR8] DR 0 ok A SEAR I S SR SR, ASTR] AR T T
PR X FAER NI Sy s A B R RR BRI 22 R I, SRR ILF RS

SEARIL, LG CILFERIRER” N, FTRRHILESE TR S R BB AR — Y, ST RS AR

DOI: 10.12677/ds.2024.104236 336 il R


https://doi.org/10.12677/ds.2024.104236

K IZAX

Hft, I FARZE 2 AT RERI SR, AT & REZ AR SNSRI B, Rt 3R T 7]
H EIZREINE -

4. AEHRF AEMBPRB LT RIS

FEER SERITREAAR AT, BT Bl baiE, RIBLFA L8 2 RN AR AR 5 37 ANA, A
SEM R RIR 2R . EWTIARBEDRET, FAEERMELER, FEN NGRS
GUXMARIE, FHEUZR “HKFAS5” FNAWOREZ E R B ARG S B IMEPRE.

4.1. FREEEHRA

Ak g A MER, —RUAR. Skt Bi, REJFELE ZGINE EELF
RN =AM

411 WHH#RESE

REWTHFAS S, AEWRE RZX5E R — BRI A A B G KAk N, R A FBREGE kG
RN, BEREA R #E R, ML, WHESEEIL[8]. JR, RIFXT TS E H LT R e B
ML, AT LASLAS N A8 SCES TR P i B0 B S 1 o e fit i 4 W) sl Ak il IS 2805077 TG A6 51
HEMNEREZ, HERMRERNNR, FES5880N88, 25 TR T@ET N, ERARK
KNPSO RENARS, BB IR SE AL 51 55 BIRZEL R 28 2 e fe; R RZEA G
T, MACHWNZ G 2 R a2 2 “RIBAFIIS” Z)JaEETT NN Z i

PRI SUEA S D1k, RZEILFAS SESE R RAERZE N SR ZHA NP E AN
AR DO AR — B HEBRAEE 1 T, DONZHLGIRAS 5, B AT E REWAAFEA
3t

N o

Gl

4

412 —H{H—HEE

PRI, FEGFERIER: —REMETEFHR T, RE-ITHBILABEN, HIZHEEN
IERBIETEG, 57— BARIESIL, (BIESMX RTINS S T8 % I, T /MATH
FEE SR M E R G NLE, WU E AR DA A, IR HEE R A
G E, BTREFLFAMGS:; RIS “—Jr#NE [5], RIEHRE I RIMEE, HILFRFEF N
JrHSER e B, REEZ AR SAEE A RN, BN LSRR S T “ R 55
A5 WL 55 A SO 38 2390 B AT 5t 7 DA “ IR0 OB, YORAME A ST RE, Wtk
By KRS E 2 GG E, AR TR SR P REA—T . g, EXEHEIAEFEErRE
ST, SRR ARG 4 & R BT gk “ILpdbas” , DAL SR i, /e 4 BUR AR I J5 3 Hh
TR F R EAAEARFA T B LI R ZE N AR

4.2. RRFZEHRRA

AL AEHY, FEXGET R BN T BT LS = NSHAT AP . SRR s
HAMTETE T, REZAWZEGE B MILEZ 517 0 okl SME R AR FBO T2 AN, Rae G
BRI A RN ESERAT SR G HI[9]. (HRE AL AT EE3AT SMRAHA I AR T B ik kTR
FFRH A FNE TR EALIIEE, HBE PRIBAE “XOTHFEZE” M —T8RE—T725” X
FAL, ATDME A ARG E AL AW R, 0 TR AS M, AR R E L R A E 2 )
NIE
SIS RN RIEBE (2021) 1 B 1 1599 B R FidkoE F .

DOI: 10.12677/ds.2024.104236 337 il R


https://doi.org/10.12677/ds.2024.104236

5. 45

HFRAEE ZAE— I (RIEIL) BSUIASREE R M 1558 N G558, ARSIk L& B4 ik
BT SN R A2 G BC A8 T ) X BEAG B MELAT GRS IR B2 5 22 4 5 2278 R A 22 18] ) R AR
o ERSMERGAE L, Bl “HRFER U AR B G R I AT & B E 7)E S 55 o R 2E
55 IR [ AISERR . RS IO AU, A T 995 I 65 2 BO A T AR
PEOHAL, TR AT IEE AR AR A5 6 S I R TR IR, BAMM A ESNR. Pk, SEREAEM™
2078 AN E WA AR AR A, R SRR B T SR B BRI R, DR AR R DM 3 s R
LIRS AR, SR T IR 2B 2 HE, J7RetR Il A IEAE I A 28 -5 .

SEEk
[1] XUARH. (RiEM) IR L E TR ZIGIAE ——HIB 5 1064 265 2 3055 56 %4638 1 MK R[] K
HERH R IMGE R IR), 2021, 20(2): 61-66.

[21 VEFE. REGISIEARR, THEREAS SUEW " ——Rm NRIERE (REGIS MR SCRIEITIT[]. 0%
2%, 2019, 33(3): 57-58.

[8] i F. WRFHFE SRR SiEH——HR(2018)2 S [J]. 7%, 2018(6): 78.

[4] E#k, ATHE REILFEGE AT SEENSTHET L] RRBEEK S 54R, 2021, 24(1): 5-23.
[5] ™&tE. WAFFEE R RELGEGE D] FERA( I BEE R 2249R), 2023, 41(4): 146.

[6] ZkFE. REMREIIEARRBFIFAT A, 24978, 2019, 37(5): 44-58.

[71 Mz, RELFEGS AT ar i LA ZED]. 205, 2020, 34(2): 23-32.

[8] K. “H T RIILFEA LG A ——DINE ZHIR W R[] 531z, 2020(12): 84-96.
[O] XUZRT. WEERRIILFEGFIIAE SIEEN]. P BOE KTk, 2022, 24(1):145-154.

DOI: 10.12677/ds.2024.104236 338 il R


https://doi.org/10.12677/ds.2024.104236

	夫妻共同生产经营之债的认定
	——以连带债务为逻辑起点
	摘  要
	关键词
	The Identification of the Debts of the Joint Production and Operation of Spouses
	—Taking Joint and Several Debts as the Logical Starting Point
	Abstract
	Keywords
	1. 引言
	2. 基于清偿模式选择的两种认定进路
	2.1. “共同利益说”下的逻辑弊病
	2.2. 确定“连带债务”的清偿模式

	3. “连带之债”下夫妻经营型共债的认定标准
	3.1. 须体现“共同”合意
	3.2. 举债是出于“共同生产经营”的需要

	4. 以连带债务为基础的类型化场景划分
	4.1. 有实体经营组织
	4.1.1. 双方共同参与
	4.1.2. 一方投资一方参与

	4.2. 无实体经营组织

	5. 结语
	参考文献

